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May 31, 2012
VIA EMAIL

David W. Ellis

Office Of The Speaker
160 North LaSalle Street
Suite N-G0O

Chicago, Illinois 60601

Re: Representative Derrick Smith
Dear Mr. Ellis:

Attached please find a copy of Response To Motion For Entry Of
Protective Order Governing Discovery, which was filed on Tuesday. May 29,
2012.  Representative Smith has asked the Couwrt to deny the Government's
motion for a protective order which. in effect, hides information from the Special
Investigating Committee. If the Court agrees with the Representative. then he
would be able to share additional information with Committee. which will shed
light on the issues under consideration. The parties appeared in Court on
Wednesday, May 30. 2012. At that time. the Government unexpectedly
requested leave of Court to file a reply to the arguments raised by the
Representative. The Court has re-set argument on the Government's motion for
a protecuve order to Tuesday, June 12th at 1:30 p.m.

SIC Exhibit 11
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Given these and other developments. including the material outlined in
the response, we continue to contend that the Representative is going to he
exonerated.  Accordingly. we will reiterate our position that the Special
Investigating Committee reserve, and not rush to. judgment until it learns all
relevant and material facts, Please call me with comments or questions.

Very truly yours,

HENDERSON ADAM, LLC

Victor P. Henderson
VPH:le

Inclosure
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA )
) Case No. 12 CR 175
V. )

)
DERRICK SMITH ) Honorable Sharon Johnson Coleman

RESPONSE TO MOTION FOR ENTRY OF
PROTECTIVE ORDER GOVERNING DISCOVERY

Now Comes Defendant. Derrick Smith. by and through his attorney. Victor P. Henderson
of Henderson Adam. LLC. and in response to the Government’'s Motion For Entry Of Protective
Order Governing Discovery. states as follows:

I BACKGROUND

[llinois State Representative Derrick Smith was appointed to fill the unexpired term of
another representative in House District No. 10 on or around March 25,2011, According to the
instant motion filed by the Government. about a year afterwards “On March 12, 2012,
[Representative Smith] was charged by complaint with bribers.™  (See. Motion For Enwy OFf
Protective Order Governing Discovery. "Motion™. p.1). Just ane day after the Government filed
the complaint it issued a lengthy press release (See. State Rep. Derrick Smith Arrested On
Federal Bribery Charge. attached as Exhibit A). Despite the charge by the Government, the
people in the 10th District still voted for Representative Smith in the primary election on March
20.2012. The general election takes place this November.

In connection with its motion. the Government lails to disclose that the origin of this case
actually started around 2008 when the Government hired a Confidential Source — 1 ("CS-17).
who routinely worked on other cases and got paid thousands of dollars (See. letter dated April

10, 2012 to Magistrate Nan R. Nolan. attached as Exhibit B). Thus. this informant was on the
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Government payroll long before Representative Smith even ran for office. It was this same
confidential source who presumably told the Government that the Representative was acting
illegally. which is what prompted it to start an investigation: so far. the Government has not said
how they came to investigate the Representative. including whether they used him as a pawn to
target other public officials. Either way. when the Government presented its complaint for
signature to Magistrate Nan Nolan on or around March, 12. 2012, it buried in a footnote that
“CS-1 has onc prior arrest for domestic assault. but no convictions.” (See. Dkt. |. Criminal
Complaint. p. 3). Apparently. the point was to make CS-1 look clean. The Government went on
to indict Representative Derrick Smith on April 10, 2012.

Then. in a surprise move. the Government subsequently acknowledged that it learned as
carly as April 6. 2012 that they gave Magistrate Nolan materially false information about CS-1
when the complaint was filed. In fact. the Government waited until affer it indicted the
Representative to tell Magistrate Nolan that CS-1 has a long and sordid criminal history with
“approximately™ 20 prior arrests. including “theft by deception.” meaning that CS-1 is a con-
man. Making matters worse. the Government has still not disclosed exactly how many prior
arrests CS-1 has and what they are for. either because they do not know or because they do not
want to tell this Court. the 10th District. the Hlinois House, the general public and the
Representative.

Since the complaint was filed. there have been calls for the Representative to resign. (See
CBS Chicago report dated April 3. 2012. attached as Exhibit C). There are also people who now
wish to run for his seat (See. SunTimes article dated May 16. 2012, attached as kExhibit D). He is
even being investigated by the House (See. letter dated May 1. 2012 from General Assembly.

attached as Exhibit E). It is against this backdrop that the Government wants to hide. and not
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disclose. information regarding this case. For reasons which will be explained below. except for
a few pieces of information. the Government's motion for a protective order should be denied.
The interests of democracy and transparency outweigh the limited interest the Government may
have in protecting a few documents.

1L ARGUMENT

A, The Proposed Protective Order Is Not Supported By Good Cause, Is Too Broad
And Inhibits The Representative’s Ability To Prepare For Trial.

The Proposed Protective Order Governing Discovery ("Propesed Protective Order)
provided by the Government wants to protect. “All of the materials provided by the United States
in preparation for. or in the connection with, any stage of the proceedings in this case...” (See.
Proposed Protective Order. attached as Exhibit F). With the exception of documents that get
tiled in court. the Government wants to hold back everything. Even then. there is a provision in
paragraph 9 of the proposed order for certain documents to be filed under seal. The
Government's proposed order could not be more broad.

Despite the fact that the Government wants 1o Keep evervthing hidden from the public, it
goes on 1o provide six reasons why it wants to keep things secret. The reasons are: 1) the safety
and identity of CS — 1: 2) the fact that their investigation is on-going: 3) that their discovery
includes information from other law enforcement agencies: 4) the discovery contains sensitive
financial information: 3) the need to protect the Representative’s personnel records: and. 6) 1o
preserve the public’s interest in an impartial juror pool {See. Motion. pp. 2. 3).

1. The Confidential Informant

The Government claims that it needs to protect discovery information for two separate.

but related reasons. which are to protect both the safety and the identity of C5-1. While there is

lots of case law 1o support the idea of protecting the safety and identity of contidential
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informants. none of the cases cited by the Government arise in the context of an elected official
who is facing an inquiry from the House in which he sits. Moreover. none of the cases cited
involve an elected official who is running for re-clection. Instead. the cases cited by the
Government concern extreme matters involving violent erime and threats to injure and murder
like Alderman v. United States. 394 U.S. 165 (1969) (See. Motion, p. 3): organized crime figures
in United States v. Amodeo. 44 F.3d 141 (2™ Cir. 1995) (See. Motion. p. 4): and. murder in aid of
a racketeering enterprise in United States v. Gareia. 406 F. Supp. 2™ 304 (S.D.N.Y. 2005).

In addition to the fact that none of the cases ¢ited by the Government are like this case.
the claim that they need to protect the identity and safety of CS-1 falls short for other reasons
too. Number one. in the context of his identity. CS-1 was a campaign worker for the
Representative (See. Affidavit of Representative Derrick Smith attached as Exhibit G). At least
five or ten fellow campaign workers worked side by side with CS-1. which means a lot of people
already know him or her. In addition. the campaign workers who worked with the informant
have undoubtedly told other people about CS-1. lHence. the Government's concern about
protecting his identity is moot. That horse has already left the barn.

The Government's safety concern is also over blown. In particular. the Government has
said they have relocated CS-1 to another location. presumably far away Chicago. Accordingly.
they have lessened. it not eliminated. any concerns about the safety of CS-1. especially when
they acknowledge that there is no threat to CS-1 from the Representative (See. Motion. p.
2). After all. according to the Government. this case is not about murder. but it is allegedly about
the Representative taking a bribe. At best. CS-1 might be ostracized by people who do not wish

to be around a paid Government informant. but being ostracized and being harmed are not one in
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the same. In sum. the Government has not demonstrated that there is a clear and present danger
to CS-1 that would justify keeping everything about him a secret.

The Government claims that it did not know about CS-1's long and storied criminal
background when they presented his background to Magistrate Nolan. By attempting to keep his
identity a secret. the Government will prevent citizens from coming forward who may have
relevant information about CS-1. information which could both help the Representative at wial
and other victims who have been conned by CS-1 during his vears on the Government's
pavroll. Even if this Court chooses not to release the name and address of CS-1. all other details.
including his criminal history. should be released.

Both the House. where the Representatives sits. and certain people in the 10" District.
also want to know more about this case and not just the details parceled out by the Government.
The Representative has been accused of a serious misdeed. which bears on how others see him,
including potential election opponents. Accordingly. the Representative has an interest in all of
the tacts being disclosed about CS-17s background so that people can judge what happened for
themselves and not see this case through the eves of the Government. The highly publicized
case involving United States Senator Ted Stevens from Alaska reminds all of us what can
happen when our Government officials run unchecked and when their activities are hidden from
the public's view and are not transparent. See again. United States v. Amodeo. 44 F.3d 141 (2™
Cir. 1995) (""The common law right of public access to judicial documents is said w predate the
Constitution...in the citizen’s desire 0 keep a watchful eve on the workings ot public
agencies....and in a newspaper publisher’s intention to publish information concerning the
operation of government.”) We can ill atford to allow what happened to Senator Stevens to

happen again here.

i
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2. The On-Going Investigation

The Government also contends that it needs to withhold information from the public
because “the investigation that resulted in charges in this case is ongoing.” (See. Motion. p. 3).
The Government does not indicate what investigation it is undertaking. only that it is still
investigating. It then makes a generalized charge that materials from its on-geing investigation
should be protected lest they be destroyed. Finally. according to the Government. its
investigation will include negative information about other people who have not been charged
with wrongdoing. (See. Motion. p. 3).

There is an age old adage that the prosecution should be ready to try its case on the day of
indictment. In other words. do the investigation first and then file your charges. instead of filing
charges and then doing your investigation. That adage has particular relevance here. where it
seems as if the Government worked with CS-1 for many yvears. but did not really know who he
or she was. Or worse, the Government knew everything about the CS-1. but failed to disclose
that information to Magistrate Nolan. Either wayv it is not vood. Thus. to the extent that the
Government is now back peddling as it relates to CS-1. it does not take a lot of imagination to
conclude that the Government is working double time to look under every rock to find
unfavorable information on the Representative in connection with a complaint that was filed
back in March. The Government should not be allowed to conduct its current investigation in
the dark. or any investigative activities that occurred after the complaint was filed, any more than
necessary. Clearly. any dirt that the Government finds after it filed the complaint will be

suspect. because it is linked to their failure regarding CS-1.
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The same thing holds true for the Government's broad charge that materials from its
investigation could be destroyed. Well. that can happen in any case. Under that rationale. every
Government agent should alwavs get to protect every document that results from an
investigation. Without more information that argument should fail as should the claim that their
investication will make some people look bad. Investigations are always subject to making
people look bad. To the extent necessary. maybe some names and addresses should be withheld.
but otherwise the Government has not met its burden of showing why evervthing resulting from
its investigation should be protected.

LE Discovery From Other Law Enforcement Agencies

The same arguments that are made relating to the information from the Government
apply to material that are in its files that were given 1o it by other investigative agencies.
4. Sensitive Financial Information

As it relates to reason number four and the need to protect financial information. the
Representative does not oppose concealing the names and social security numbers on financial
information. The Representative has already told this to the Government {See. Motion. p. 3).

o7 The Representative’s Personnel Records

In response to reason number five. the Representative does not need the Government to
protect hiy personnel information. Unless the Government cites law to the contrary. the
Representative should be able to release his personnel information to everyone and anyone as he
sees fit
6. The Juror Pool

Finally. as it relates to the Government's alieged interest in an impartial juror pool. that

argument rings hollow. First. on the same day that the Government arrested the Representative
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(i.e.. March 13. 2012). it distributed a four page press release. which generated extensive media
coverage to the same potential juror pool that the Government now «ilegedly wants to keep
impartial (See. press release dated March 13, 2102. entitled “State Rep. Derrick Smith Arrested
On Federal Bribery Charge™). Had the Government genuinely wanted an impartial jury pool. it
would not have issued a press release. Instead. it would have Kept quiet. Even if there was a
need to issue a press release. it could have been done on one page listing the basic information
(¢.g.. name. the charge. etc.). Rather. the Government released a four page spread that includes
details from the same discovery that it now wants to protect. with facts hand-picked by the
Government to make the Representative look bad: the facts that support his innocence. of course.
are omitted. The Government even highlighted the sentence the Representative could gert in its
news release (e.¢.. ... 10 vears in prison and a $250.000 fine...”) in order to further inflame the
jury pool.

Clearly. the Government materially weakened. it not waived. it concerns about an
impartial jury when it went on the offensive with the media. The Government should not now
complain that the Representative has communicated. or needs to communicate. through that
same media. but with facts that point to his innocence. Moreover. the case has not been set for
trial. When the case is set for trial there will be more than enough potential jurors from this

district who can hear this case with an open mind.
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WHEREFORE, Defendant. Derrick Smith. respectfully moves this Court to enter an
Order denying the Government’s motion for the entry of a protective order governing discovery.
except for the documents as identified above. and for such other relief as this Court deems just.
Respectfully submitted.

HENDERSON ADAM, LLC

By:  /s/ Victor P. Henderson

Attorney For Defendant. DERRICK SMITH
Dated: May 292012

Victor P. Henderson

Samuel E. Adam

HENDERSON ADAM, LLC
330 South Wells Street. Suite 1410
Chicago. lllinois 60606

Phone: (312) 262-2900

Facsimile: (312) 262-2901
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CERTIFICATE OF SERVICE

The undersigned. Victor P. Henderson. an attorney. hercby certifies that the RESPONSE
TO MOTION FOR ENTRY OF PROTECTIVE ORDER GOVERNING DISCOVERY. was
served on May 29, 2012. in accordance with Fed.R.Civ.P. 5. LR 3.3. and the General order on
electronic Case filing (ECF). pursuant to the district cowrt’s ECF system as the ECF filers.

/s Victor P. Henderson

Victor P. Henderson
HENDERSON ADAM. LL.C

330 South Wells Street, Suite 1410
Chicago. IL 60606
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INTHE UNITED »TATE~ DISTRICT COURT
FOR THE NORTHERN DINTRICT OF TLLINOIS
EASTERS DIVISION
CRETRIDDNTATENOF AMIRICA

Case N IZ2CR 178

JERRRCR SN | Honorable Sharon Johasan Coleman

AFFIDAVIT OF REPRESENTATIVE DERRIC R AMITH

MY NAME IS DERRICK SMITH AND IF CALLTD TO PESTHY IN
CONNECTION WITH THE ABOVE REFERENCED MATTER. | WOULDY TFSTIRY
AS FOLLOWS:

LT |

i v name s Derrick wmith
2 bam o Representutive of the 1k Houce Disric: in tne State of Hlincs
3 Incennection with holding office [ rar 4 camnz groan 2001 and 2012
4. My campaign hag approximately I8 worker
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